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Research question 

What lessons can be learned from the institutional arrangements for enforcement that we find elsewhere in European law to transform enforcement in EC communications law? 

Deliverable 

A paper of 25 – 30 pages. 

Aim and objectives
The paper aims to place the ongoing discussion on institutional in the revision process in the wider European context. The proposition underlying the paper is that the basic characteristics of the existing institutional model are sound. Instead of institutionalization, we should move to a constitutionalization of this model through attention for such questions as effective judicial protection, accountability and legitimacy. 

Methodology 

Introduction

We will briefly sketch the main institutional issues (consistency, need to achieve the Internal Market) that confront the Commission in the 2006 Review of the Electronic Communications framework. 

Part I

This section is an evaluative analysis of the core enforcement paradigms used in EC law. Three models will be discussed, with the help of classical instruments, i.e. legislation, case law and literature. First, the centralized enforcement model where EC legislation is applied and enforced by Community institutions, in particular, the Commission. Second, the decentralized model where Member States are in charge of bridging the gap between EC legislation and individual cases. Third, the agency model. The arguments shall reveal that there is an inherent trade-off between uniformity and subsidiarity. The section concludes with a summary of the strengths and weaknesses of all three models. 

Part II

In this section, we will introduce the available policy options (European Telecommunications Agency, greater role for the Commission, greater role for the ERG, adoption of the European System of Central Banks). We assess their feasibility within the light of our newfound understanding of the strengths and weaknesses of enforcement models of Part I. We shall conclude that the introduction of new institutions is not the answer and likely to create more problems than it would solve. A strengthening of the position and competences of the ERG seems the best way forward as it holds a good balance between the uniformity-subsidiarity dichotomy introduced in Part I. 

Part III

Having found support for the continued existence of the core elements of the current enforcement model, this section deals with options for the improvement of that model. Major issues include effective judicial oversight, accountability and legitimacy. 

Expected results 

We conclude that evolution, not revolution is the institutional future for EC communications law. An examination of traditional enforcement models has shown that absolute consistency (or uniformity) can only be achieved through centralized enforcement, which is extremely costly. It is also contrary to the basic premise behind subsidiarity. Thus, assuming that we have to make do with some degree of decentralized enforcement, we must also accept that absolute consistency will not be achieved. Of all the available options then, a stronger ERG ensures the best contribution to consistency, while maintaining the benefits of decentralized enforcement (resources, closeness to the playing field). At the same time, a wider role for the ERG means that we must start to think about the constitutional implications of this institutional arrangement. The Commission is advised to address relevant issues in the current Revision process, to ensure optimal clarity and legal certainty for market operators, national authorities and the ERG itself. 

Structure 

This paper shall be divided into three parts. We shall begin, in Part I, by analyzing traditional enforcement paradigms in EC law. Part II assesses possible options for institutional design in the field of electronic communications. They will be compared and contrasted with the traditional paradigms set out in Part I. We introduce some wider constitutional issues that warrant legislative attention in Part III. We conclude with a summation of the relevant arguments of the preceding Parts and offer some recommendations on how to proceed.
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