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Within the European Union (EU), the standard market analysis used to justify regulation of mobile termination charges is as follows:

· A separate market is defined for the mobile termination of each individual service provider.

· Within each such market, the service provider is deemed to have the ‘terminating access monopoly.’ It is a ‘monopoly,’ because callers to the subscribers of that service provider generally have no practical alternative to using the termination services of that particular service provider.

· The terminating service provider is therefore found to have significant market power (SMP), justifying regulation.

Within the EU, the prices of mobile termination are regulated almost everywhere, although the scope of regulation varies somewhat from country to country.

The EU analytical framework supporting regulation of mobile termination, as described above, has been subjected to challenge. It has been noted that while the terminating service provider may enjoy the ‘terminating access monopoly,’ the originating service provider enjoys the ‘originating access monopoly.’ That is, if the terminating service provider wants its subscribers to receive calls from the subscribers of the originating service provider, it has no choice but to deal with that particular service provider. The relationship between the two service providers is actually one of bilateral monopoly – not monopoly in the usual sense. 

The EU framework acknowledges this possibility by noting that the originating service supplier may have countervailing buyer power (CBP).
 CBP, as well as the terminating access monopoly, must be considered in evaluating market power. The importance of the bilateral monopoly and CBP was noted in a recent paper by Binmore and Hubbard
 and was cited by Hutchinson to appeal SMP findings in the UK and Ireland.

Because of these considerations, a regulator might conceivably choose not to regulate the termination rates that a small mobile service provider charges a large fixed or mobile operator who has significant CBP. In this paper, we will examine the efficacy of such regulatory restraint. We find that the efficacy depends very much on the regulatory policies that replace direct regulation. 

Two possibilities that we examine are as follows:

· Scenario A: the large operator can decline to interconnect at the termination rate proposed by the small service provider if it regards that rate to be unreasonable. The regulator will presumably then get involved rather than allow an outcome in which the two suppliers are not interconnected.

· Scenario B: the large operator must pay the rate determined by the small service provider but can appeal to the regulator if it regards that rate as unreasonable.

In both these cases, the regulator may get involved to resolve a dispute. It is possible, however, that the two suppliers will negotiate an agreement without any direct regulatory intervention.

We find that both Scenarios A and B are better than alternative laissez-faire scenarios, including the two listed below that we analyze as non-zero sum games. 

· If the large operator can decline to interconnect with no prospect of regulatory intervention, it will be able to obtain extremely favourable terms from the small operator. Put another way, the large operator is likely to have excessive CBP. An even worse possible outcome, harmful to the subscribers of both suppliers, is that the two suppliers do not interconnect with each other at all.

· If the large operator is required to interconnect with no prospect of further regulatory intervention, the small service provider is likely to charge excessive rates. In this scenario, CBP cannot achieve a satisfactory outcome, partly because the large operator is not permitted to exercise its CBP.

The efficacy of Scenario A or B, relative to direct regulation, depends on how well the regulatory process for handling disputes is designed and implemented. Key issues include the timing of the regulatory procedures and the standards used in resolving disputes. We examine experience in several countries in resolving interconnection disputes for our analysis of these issues.

In summary, we find that CBP may lessen the market power associated with the terminating access monopoly. Indeed, many large buyers would have excessive CBP if they were allowed to exercise it (but they are almost never permitted to do so). Regardless of CBP, if direct regulation of mobile termination is eliminated, regulators should ensure that all operators interconnect and establish an efficient process for resolving disputes.













� Countervailing power of a buyer that enables effective competitive constraints between suppliers in a relevant supply market


� Ken Binmore and David Harboard, ‘Bargaining over Fixed-to-Mobile Termination rates: Countervailing Buyer Power as a Constraint on Monopoly Power,’ Journal of Competition Law and Economics 1 (3), pp. 449–472 (September 2005). 
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