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Abstract

Technical evolutions made it possible to watch television on different platforms. Beside the traditional TV set in the living room, you can follow your favorite program on a PC or a mobile phone. Mobile TV and TV on your PC are emerging markets and bottlenecks can distort the competition and development of those markets. Where technological developments lead to new modes of distribution, media legislators are confronted with the question if there is a need to seek new ways to grant pluralism. Is it the task of the government to intervene and to make sure that the public broadcasters can be watched on the new platforms? In the light of the ongoing review of the EU regulatory framework for electronic communications and the revision of Television Without Frontiers Directive, it is crucial to open the discussion on the regulation of TV on new platforms and media pluralism.
An instrument to promote media pluralism in the European regulatory framework for electronic communications is the possibility to impose must-carry obligations on network operators to carry specific content when a significant number of end-users use that network as their principal means to receive broadcasts. Must-carry has been justified on media diversity and pluralism grounds and as a measure to ensure that certain programmes are available to the population at large. However, extending must-carry to new networks, such as mobile, is of doubtful benefit given the burden that would be placed on emerging technologies. Although the must-carry obligation can be a burden for new market players, it is important for end-users to have access to specific channels.

The must-carry obligation must be countered with a must-offer obligation on the side of the content providers, because must-carry status hands broadcasters an enormous advantage in commercial negotiations over carriage, as the broadcasters know that the networks have a legal obligation to carry them. The must-offer obligation is an obligation for broadcasters to make their channels available to network operators that wish to carry them, because access to popular channels and programmes is very important for new platforms to attract users and obtain market share. 

The aim of this paper is to describe and analyze various scenarios dealing with bottlenecks of must-carry and must-offer obligations in the area of emerging television markets. By doing so, we will not only take into account media pluralism but also consumer welfare and free competition.

The first part of the paper will be descriptive and will give a short introduction of the horizontal approach of the legal framework for infrastructure and content. The current EU framework for electronic communications is a single set of rules for all communication services that are transmitted electronically whereby also mobile TV services provided over wireless networks to handheld devices fall under the scope of the directive. With the introduction of the Audiovisual Media Services Directive the content layer has also become technology-neutral. All linear and non-linear services as defined by Articles 49 and 50 of the Treaty under editorial responsibility of a media service provider with the principal purpose of the provision of programmes in order to inform, entertain or educate (irrespective of the platform) will be subject to content requirements.

The second part will be a critical analysis of article 31 Universal Service Directive in the light of the technical evolution. New networks are being rolled-out, offering new ways of delivering TV content. In the future, new networks such as IPTV or mobile networks may become key means for accessing TV content. Although the must-carry obligation wants to guarantee access to the public broadcaster, that objective becomes increasingly hard to achieve in a fragmented world of platforms. How can public broadcasters fulfill there universal task if the must-carry obligation is only imposed on networks which are the principal means for a significant number of end-users to receive radio and television broadcast. Under the current must-carry rule it would be disproportional to impose a must-carry obligation on emerging networks. But on this moment, the market and the technological conditions have changed to an extent which justifies amending the must-carry rule. In the new must-carry rule, principal means can be replaced by significant or substantial means. Furthermore the amended provision must allow taking into account new elements such as age, social groups and the geographical location of the individuals utilizing the different networks as their principal platform for access to specific content services. The must-carry obligation does not imply a must-offer obligation. It is for the Member States to decide if a must-offer obligation in parallel with the must-carry rule can encourage public service media to make their channels available to emerging networks. In this part we will examine whether it is justified if Member States introduce a must-offer obligation for a short period of time so that new platforms can be launched.

To conclude, the paper will formulate some suggestions how the current must-carry and must-offer provision can be adjusted for the development of new TV platform.
References
· Directive 97/36/EC of the European Parliament and of the Council of 30 June 1997 amending Council Directive 89/552/EEC on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the pursuit of television broadcasting activities, PB L. 202, 30 July 1997
· Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework for electronic communications networks and services (Framework Directive), PB L. 108, 24 April 2002
· Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users' rights relating to electronic communications networks and services (Universal Service Directive) PB L. 108, 24 April 2002
· Proposal for a directive of the European Parliament and of the Council amending council directive 89/552/EEC on the on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the pursuit of television broadcasting activities, 13 December 2005, COM(2005) 646 final
· Commission Staff Working Document, Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee and the Committee of the Regions on the Review of the EU Regulatory Framework for electronic communications networks and services, 28 June 2007, SEC(2006) 816

· Commission Staff Working Document, Media pluralism in the Member States of the European Union, 16 January 2007, SEC(2007) 32

· European Commission, DG Competition, State Aid E -03/2005, Financing of the German public service broadcasters – Germany, March 3, 2005, published in Funkkorrespondenz
· European Commission, Working document: Subject: ‘Must-carry’ obligations under the 2003 regulatory framework for electronic communications networks and services, 22 july 2002

· GERADIN, D., “Access to content by new media platforms: a review of the competition law problems”, E.L.Rev. 2005, 68-94
· VALCKE, P., “The future of must carry”, Media Law & Policy 2005-2006/2, 247-265
