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Abstract

Technical evolutions have made it possible to transmit broadcasting signals over different networks. Where technological developments lead to new modes of distribution, media legislators are confronted with the question whether there is a need to seek new ways to grant pluralism. An instrument to promote media pluralism is the possibility to impose must-carry obligations on network operators to carry specific content when a significant number of end-users use that network as their principal means to receive broadcasts. Although, the legislator wants to ensure that all viewers may enjoy a certain basic content package, the establishment of new distribution platforms for television content seemed to call this aim into question. To be future proof, the must-carry obligation needs to be reinterpreted in order to take into account new elements such as age, social groups and the geographical location of the individuals using the different networks as their principal platform for access to specific content services.
1. Introduction

Technological evolutions make it possible to watch television on different platforms. Besides the traditional television set in the living room, it is today possible to follow your favourite programme on a PC or a mobile phone. These are emerging markets, but bottlenecks can distort competition, as well as their future development. Where technological developments lead to new modes of distribution, media legislators are confronted with the question whether there is a need to seek new ways to grant pluralism. Is it a task of the government to intervene and to ensure that the public broadcasters are available on new platforms? In the light of the ongoing review of the European regulatory framework for electronic communications and the revision of Television without Frontiers Directive, it is crucial to open the discussion on the regulation of television on new platforms and media pluralism.

One of the legal instruments to guarantee pluralism is the must-carry obligation, which is a means to ensure media pluralism and cultural and linguistic diversity. The must-carry provision permits the Member States to impose, under certain conditions, must-carry obligations for the transmission of specific radio and television broadcast channels and services on network operators, if their network is the principal means to receive broadcasts for a significant number of end-users. Although the must-carry obligation purports to guarantee access to the public broadcaster, this objective becomes increasingly difficult to achieve in a fragmented world of networks. The main question this paper addresses is whether the must-carry rule is still up to date in the light of technological evolution, where new networks are being rolled-out.

The first part of this paper will be a descriptive introduction of the horizontal approach of the European legal framework for infrastructure (Regulatory Framework for Electronic Communications) and content (Audiovisual Media Services without Frontiers Directive). As the must-carry obligation lies between those two regulatory frameworks, it is important to begin with an explanation of this horizontal approach. Although the must-carry provision is a measure which relates primarily to the transmission layer, it also seeks to achieve public policy goals set at content level.
 The second part will briefly analyse Article 31 of the Universal Service Directive, while the third part will be a critical analysis of this Article in the light of technological evolution. Is the current must-carry still applicable in a world were new networks are being rolled-out, offering new ways of delivering television content? How can public broadcasters fulfil their universal task if the must-carry obligation is only imposed on networks which are the principal means for a significant number of end-users to receive radio and television broadcasts? The main question that needs to be answered is whether the market and technological conditions have changed to such an extent which justifies amending the must-carry rule or whether the must-carry obligation is still future proof. In conclusion, this paper will articulate some suggestions on how the current must-carry provision can be adjusted in the light of the development of new television platforms.

2. Horizontal approach in the European legal framework

The convergence trend between the media and telecommunications sector led to a profound revision of the existing legal frameworks: the vertical and technology-specific regulatory order, based on the distinction between two initially separate sectors, telecommunications and broadcasting, was gradually rendered obsolete and ineffective by the technological and market evolutions of the last two decades. Due to technological developments, various network platforms are able to carry essentially similar services: telecommunications operators can offer audiovisual programming over their networks and broadcasters can provide data services over theirs.

Such convergent environments need a uniform regulation for the transmission aspects of electronic communications irrespective if the transmitted signal is a television programme or a telephone conversation.
 On the basis of the communications value chain, a horizontal or “layered” model was developed and it could serve as a starting point for future regulation of the info-communications sectors. The term horizontal implies that legal rules are no longer separated along the lines of the different sectors (broadcasting versus telecommunications), but on the basis of the distinction between content and transmission.
 
As far as the media sector is concerned, the horizontal approach within the sector-specific regulatory framework comprises two main components: the regulatory framework for electronic communications
 and the Audiovisual Media Services without Frontiers Directive.

2.1. Regulatory framework for electronic communications
The convergence of the telecommunications, broadcasting and IT sectors has reshaped the communications market. The regulatory framework for electronic communications from 2002 regulates, with some limited exceptions, the non-content related aspects of electronic communications.
 From the point of view of communications infrastructure and related services, convergence made the traditional separation of regulatory functions between these sectors increasingly inappropriate and called for a coherent regulatory regime. In this context, the regulatory framework of 2002 responds to the need for a more horizontal approach to regulation of communications infrastructure.

The framework is technology-neutral, applying the same regulatory principles regardless of the technology involved. It is designed to be future proof and to take into account the convergence of digital technologies that allow all kinds of services, from phone calls to entertainment, over all sorts of networks to all sorts of devices (PC, television, mobile phone, wire and wireless technologies,…). The framework objectives are to encourage competition in the electronic communications markets, to improve the functioning of the Internal Market and to protect the interests of European citizens.
 

The regulatory framework is composed of a framework directive, together with four specific directives covering licensing and authorisations (Authorisation Directive), access and interconnection (Access and Interconnection Directive), universal service consumers’ and users’ rights (Universal Service Directive) and telecoms data protection (e-Privacy Directive).
 Given the fact that these Directives do not deal with content related issues, they primarily apply to the transmission layer, while the European legislator is currently drafting new rules applying to all electronic media, hence, covering the whole content layer.
 

2.2. Audiovisual Media Services without Frontiers Directive

The regulation of the content layer is the second component of the sector-specific framework. Contrary to the transmission layer, the content layer is not (yet) technology-neutral, as there are currently two Directives applicable to it. The Television without Frontiers Directive
, which since 1989 is the regulatory basis for the regulation of audiovisual content for television broadcasting services, and the Directive on Electronic Commerce
 for the information society services. However, since the introduction of the latter two Directives, the market for European television services has changed dramatically as a result of different developments, such as the convergence of technologies and markets. Due to the technological evolution, traditional broadcasters increasingly have to compete with linear services on other platforms and non-linear services that offer the same audiovisual media content. Although the non-linear services might offer the same content, they were subjected to a different regulatory framework.
 Therefore, due to the fact that the obligations for linear services are more stringent, the competition in the common market could be distorted.
 In order to create a new level playing field between the different services, it has been rendered necessary to review the current regulatory framework for television broadcasting and television-like services. 
On 13 December 2005, the European Commission published its proposal to review the Television without Frontiers Directive to deal with those developments. The proposal of the new Audiovisual Media Services without Frontiers Directive amends the Television without Frontiers Directive in order to establish a modernised and flexible framework for television broadcasts, including other linear audiovisual media services, and to introduce a set of minimum rules for non-linear audiovisual media services.
 The key innovation of the Audiovisual Media Services without Frontiers Directive is the introduction of basic principles for all audiovisual media services
, while clearly distinguishing the level of regulation according to the degree of user control. This means that for the first time, no matter how audiovisual media content is provided over electronic networks, services would have to comply with basic rules harmonised across Europe.

2.3. Overlapping regulation: must-carry

Although the must-carry rule is regulated in the framework for the transmission layer, this rule relates also to the content of a service.
 Despite of the relatively clear distinction between the transmission and content layer, as mentioned above, the must-carry obligation shows that there is an inextricably close interaction between transmission and content. In fact, the must-carry rule contains two aspects: obligations for network providers to reserve a part of their network capacity for the transportation of certain channels and obligations concerning content, in particular concerning the indication of the channels which can enjoy the must-carry obligation.
 Even if the must-carry provision refers to an obligation for the transmission of specified radio and television, it falls clearly outside the exclusive scope of a transmission activity. It is even contended that must-carry has nothing to do with network access and that it only concerns ensuring that certain content is made available to everyone.
 

3. Must-carry obligation

3.1. General introduction

As televisions are present in 98% of European households and the average European spends over three hours a day watching television
, they play a vital role for the distribution of a pluralist, objective and balanced information offer.
 Given the social and cultural impact of the medium and the desire to offer the European citizens a pluralistic offer on their television set, specific rules have traditionally been issued to ensure these policy goals in television broadcasting.
 One of the means introduced by the legislator to promote pluralism is the must-carry obligation. 

The must-carry rule enables Member States to impose transmission obligations with regard to specified radio and television services on operators of electronic communications networks used for the distribution of these services to the public. The Member States only have the possibility to impose must-carry obligations on a network provider if the specific network is the principal means to receive broadcasts for a significant number of end-users.
 This power applies to all networks having the main purpose of transmitting radio and television broadcasts, therefore also to cable, satellite and terrestrial broadcasting ones.
 Other networks can also be included to the extent that a significant number of end-users use such networks as their principal means to receive radio and television.
 By inserting the criterion significant number of end-users, the concept of technology neutrality was introduced into Article 31 of the Universal Service Directive as a result of which this provision now opens possibilities to actually extend the application of must-carry obligations to all networks.
 In spite of the technology-neutral description of the must-carry provision, it sights only an obligation for the providers of established broadcasting networks.
 Furthermore, the must-carry obligation can only be imposed on networks to achieve general objectives who are inextricably linked with the audiovisual policy of the Member States (pluralism, programming in minority languages,…).
 Given the limited capacity of cable in an analogue setting, must-carry rules have created the need for a delicate balance between the achievement of important general interest objectives and maintaining enough free capacity in the cable to provide access for other services.

However, such an obligation can only be imposed where it is proportionate, transparent and strictly necessary to meet clearly defined general interest objectives.
 The principle of proportionality requires that the means used to attain a given end should be no more than what is appropriate and necessary to attain that end. In order to establish that a proposed measure is compatible with the principle of proportionality, the action to be taken must pursue a legitimate aim, and the means employed to achieve it must be both necessary and the least burdensome, i.e. the measures must be the minimum necessary and less intrusive ones to achieve the aim. Must-carry rules will be least burdensome when they minimise the market distortions, i.e. when a Member State uses the most economically efficient means to ensure universal access to specified radio and television broadcast channels and services, if this is the general objective pursued. Remuneration can be one means of ensuring that the universal access to specified radio and television broadcast channels and services is secured in an economically efficient way. 

Generally speaking, these rules require certain television or radio channels to be carried over certain networks. The reasons invoked are typically the universal accessibility of certain radio and television programmes and the need to guarantee a pluralistic offer to the public. Although the must-carry obligation is an advantage for the viewers, it also has a considerable impact on network operators, since their ability to use their own capacity freely and in a competitive way is restricted. Such rules may have been tolerated by network operators in the past, when they had special or exclusive rights. To a certain extent, mandatory retransmission of certain channels may have been considered an inevitable burden, in exchange for a monopoly for retransmission of television programmes in a given region. Such rights however no longer exist today.
 To compensate the negative effects of the must-carry obligation, Member States can determine an appropriate remuneration, ensuring that in similar circumstances, there is no discrimination in the treatment of undertakings providing electronic communications networks.

3.2. Emerging networks

Technological evolutions made it possible to watch television on different platforms. New networks are being rolled-out, offering new ways of delivering. Although the must-carry obligation wants to guarantee access to specific broadcasters, that objective becomes increasingly hard to achieve in the current broadcasting landscape. Radio and television programmes are being transmitted over an increasing number of platforms and transmission technologies, because the must-carry obligation is only applicable on networks that are the principal means to receive broadcasts for a significant number of end-users.

The European Commission has already indicated that the must-carry obligation must not be extended to DVB-H-networks.
 Extension of the must-carry obligation to other networks would only be legitimate, if a significant number of end-users were to use such networks as their principal means to receive radio and television broadcasts. The majority of households continue to use a traditional broadcast platform for reception of broadcast channels in the foreseeable future.
 Therefore, the requirements, principal means and significant users would appear to exclude mobile broadcast services from the scope of must-carry obligations. The use of a DVB-H-network for broadcasting purposes is so far limited and the extension of the must-carry obligation to that network would be disproportionate at the present stage of technological and market development. Must-carry has been justified on media diversity and pluralism grounds and as a measure to ensure that certain programmes are available to the population at large. However, extending must-carry to new networks, such as DVB-H-network, is doubtful given the burden that would be placed on emerging technologies. It is possible for DVB-H-network providers to fall under the must-carry obligation in the future, but it will still last some time before that infrastructure will be the main means for reception of radio- and television programmes for a considerable number of end-users. This reasoning does not only apply to the DVB-H-network, but to all new and emerging networks like 3G mobile networks or fixed telecommunications networks using DSL technologies.

Although the Commission indicates that the must-carry obligation must not be extended to DVB-H-networks, each Member State is free to decide whether or not to extend (under certain conditions) must-carry rules to mobile platform operators. The must-carry obligation has been implemented in very different ways in the Member States and few countries have imposed must-carry obligations on emerging broadcast transmission networks such as mobile or IP TV. In Sweden, the must-carry obligation applies also to the fiber to the home and in France the must-carry obligation has been imposed on all platforms.
 In 2004 the French government had already extended the must-carry obligation to IP TV and 3G mobile television and recently mobile television via terrestrial networks was also included in the must-carry obligation.
 Also in the French Community of Belgium, the must-carry rule can be extended to IP TV
.
3.3. Review must-carry obligation

Article 31 of the Universal Service Directive stipulates that the must-carry obligation shall be subjected to periodical review. At regular intervals the relevant authority needs to assess whether the necessary conditions for applying its must-carry legislation are still justified in the light of technological and market developments.
 The ongoing review of the European regulatory framework for electronic communications makes it the perfect moment to subject the must-carry rule to a critical analysis.

As already mentioned, under the current must-carry rule it would be disproportional to impose a must-carry obligation on emerging networks. In the future, new networks such as IPTV or mobile networks may become key means for accessing television content. Although the must-carry obligation was designed to guarantee access to the public broadcaster, that objective becomes increasingly difficult to achieve in a fragmented world of platforms. Where technological developments lead to new modes of distribution, media legislators are confronted with the question whether there is a need to seek new ways to guarantee pluralism. How can pluralism be achieved if the must-carry obligation is only imposed on networks which are the principal means for a significant number of end-users to receive radio and television broadcasts? The question that needs to be answered is whether the market and technological conditions have changed to such extent which justifies amending the must-carry rule or whether the must-carry obligations are in fact future proof.

3.3.1. Reinterpretation of must-carry obligation

Some people argue that there is actually no need for must-carry rules today because other regulatory tools are in place which could solve the issues in question. According to this view, both competition law and the general access regime provided for in the European regulatory framework for the electronic communications sector could go a long way in supporting pluralism. With regard to this point, it should be noted that access regulation can only be applied when an assessment of significant market power is made, while the must-carry obligation is applicable irrespective of such an assessment. Other people defend the existence of must-carry rule arguing that, under its current form, it is still necessary in today’s market.

Some content providers fear that network operators, who provide their own content, will not be interested in circulating it. Furthermore, if network providers create their own content, they may not be interested in circulating third-party content via their communications channels. A possible solution for the content providers would be to impose the must-carry rule on all platform operators. This would mean that it would no longer be decisive whether the main purpose of the network is the transmission of radio and television broadcasting.
 

Although the content providers have a good argument, the intent of imposing must-carry is not for content providers to get access to transmission infrastructure itself, but for end users to get access to the content. In particular, Member States can only impose a must-carry obligation to meet general interest objectives mainly to ensure a diversity of opinions and pluralistic structures in the area of radio and television broadcasting.
 The economic benefit of content providers does not count as one. Although the Member States get a certain freedom to determine what general interest objectives are, they must take into account the jurisdiction of the European Court of Justice.
 The Court of Justice declared in the past that an economic aim cannot constitute a reason relating to the general interest objectives that justifies a restriction of a fundamental freedom.
 According to the Court of Justice economic freedoms can be limited to promote cultural and linguistic diversity and pluralism in the media.
 
Although public broadcasts might be carried today on various platforms through the operation of normal market forces, this might no longer be the case in the future in view of increasing platform fragmentation. Although the majority of programmes today are received via cable, satellite and air, gradually more new networks who offer television programmes arise. Normally, viewers would subscribe only to one platform (cable, satellite, DVB-H…). It is possible however that different social groups or age groups will use different kinds of networks for their information. All distribution platforms should therefore, to a certain extent, include public service programmes through must-carry so that all target groups have the opportunity to be broadly informed and be exposed to topics which are important for their development.
 Therefore must-carry content should be available on all kinds of platforms. After all, the trend of rolling-out new networks offering new ways of delivering content could lead to a situation where different segments of the population use different platforms. In that perspective, there is still a need for the policy maker to intervene in order to safeguard pluralism, and ensure the provision of valuable content through the imposition of must-carry regulation in a modernized version.
 If must-carry is not imposed on emerging networks, there is the risk that new platforms targeting specific groups (identified by geography or age or other factors) would not carry such important content.
 

If the extension of must-carry obligation to all networks is considered too far-reaching by some Member States, they could adapt the must-carry rule to the new situation and make the rule more flexible by reinterpreting the principal means to receive media services for different groups within society. Such an interpretation shall take into account a number of factors such as the level of usage of a particular network, as well as the influence on groups that are hard to reach. The amended provision shall take into account new elements, such as age, social factors and the geographical location of the individuals using the different networks as their principal platform for access to specific content services. The notion of principal means to access broadcast services could be redefined to capture the way in which given social or age groups use different platforms as the principal means to access certain types of service or content. 
3.3.2. Proportionate and transparent

As indicated above, the must-carry rule can only be imposed where it is proportionate and transparent. The new interpretation of Article 31 of the Universal Service Directive is proportionate only if the new provision to be adopted is the least burdensome to achieve a pluralistic offer. More concretely, the must-carry obligation shall not put an economic burden on the network providers and shall not distort the market.

As already mentioned above, during the analogue era the must-carry obligation was an economic burden for the network operators, as the operators’ ability to use their own capacity freely and in a competitive way was restricted. In the digital era however, the position of the network providers has changed. After all, the digital technology has led to an increase in capacity. Through the digitalisation, more transmission capacity is now available with even more capacity becoming available after completion of the full analogue switch off.
 It is not an economic burden for the network providers to put some extra channels on their network, because there’s enough capacity available.

Moreover, the reinterpretation of Article 31 of the Universal Service Directive probably won’t distort the market, because the network operators will automatically transmit content from the broadcasters, who benefit the must-carry status, over their network. After all, access to premium content is of crucial importance for operators active in the delivery of audiovisual content. Network operators have an interest in carrying a broad choice of different channels to be attractive to the customer. The more diversified their offer is the more consumers they can attract, because their offer is more interesting.
 So it can be argued that channels currently benefiting from must-carry would be carried anyway on both traditional and new platforms, given their popularity with the audience and the need for attractive content from all network operators.
 

Nevertheless, there can be an unlevel playing field between established and emerging network operators. Broadcasters will most likely want to be transmitted over the established networks, as they have a better negotiating position than emerging networks, who still have to prove that they have adequate number of subscribers and that they have obtained a certain market share. To create a level playing field between established and emerging network operators, a must-offer obligation for the content providers can be linked to the must-carry obligation. The must-offer obligation is an obligation for broadcasters to make their channels available to network operators that wish to carry them. The must-carry obligation does not however imply necessarily a must-offer obligation. It is for the Member States to decide if a must-offer obligation in parallel with the must-carry rule is necessary to encourage public service media to make their channels available to emerging networks. Maybe it is recommended that some broadcasters are subjected to a must-offer obligation to provide their programmes to all platform providers under non-discriminatory terms and conditions.

In order to impose the must-carry obligation, the new interpretation of Article 31 of the Universal Service Directive must also be transparent. Transparency has the potential to increase legal certainty and create a more predictable environment for those network providers subjected to the must-carry provision.
 The new interpretation in terms of age or social group is not very transparent, because it is difficult to define those criteria very clearly. For the must-carry provision to be transparent, guidance should be given in order to re-define the terms significant number of end-users and principal means of reception (in function of social group, age group, area…), e.g. 60% of total households use cable in a relevant area, 40% of the 20-30 years old use mobile television to get informed. Not only those criteria must be clarified, but also general interest objectives need to be explicitly and clearly defined as well. The main goal should be the focus on a legitimate interest in diversity of opinion, culture or local content.
4. Conclusion

The must-carry rule mandates that network operators carry specified radio and TV broadcast channels and services where a significant number of end-users of such infrastructure use them as their principal means to receive radio and TV broadcasts. That obligation is necessary for securing diversity; otherwise there would be the risk of lack in media pluralism and cultural and linguistic diversity. Although, the legislator wants to ensure that all viewers may enjoy a certain basic content package, the establishment of new distribution platforms for television content seemed to call this aim into question.

Since the emerging of new networks, the question rises whether or not today’s technological progress has rendered must-carry rules obsolete. The fact that more distribution channels exist does not necessarily mean that must-carry rules have lost their purpose. Although the goal of the must-carry obligation is to ensure that users have actual, effective access to clearly identified general interest services, in a fragmenting world of multiple platforms (cable, satellite, wireless,….) and devices (television, mobile phone, PC,…), this objective becomes increasingly hard to achieve. 

Although under the current must-carry rule it would be disproportional to impose a must-carry obligation on emerging networks, market and technological conditions have changed to an extent which justifies a reinterpretation of Article 31 of the Universal Service Directive. The new interpretation can take into account new elements such as age, social groups and the geographical location of the individuals using the different networks as their principal platform for access to specific content services if it is transparent and proportionate. Those new criteria can only be accepted if they are proportionate and transparent.
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