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1. Introduction
In March 2006, the Hong Kong government issued a Consultation Paper
 proposing to merge the existing telecommunications and broadcasting regulators, namely, the Telecommunications Authority and Broadcasting Authority, into a unified Communications Authority. The government also proposed a consolidation of the existing Telecommunications Ordinance and Broadcasting Ordinance into a unified piece of legislation called Communications Ordinance. If the government proceeds with these proposals after consultation, Hong Kong will establish a unified Communications Authority and adopt a unified Communications Ordinance for the local communications sector. These represent landmark developments in local telecommunications regulation. However, despite such reform initiatives, old problems in local telecommunications market remain unresolved in Hong Kong. These include the strong vested interest of local property tycoons, the increased influence of China and the lack of a general competition law.

In this paper, we first analyze the Hong Kong government’s new proposals on the establishment of a unified Communications Authority and a unified Communications Ordinance. We also examine the concerns and criticisms raised by local operators and the public. We then evaluate old problems existing in the Hong Kong telecommunications regulation. In conclusion, we argue that Hong Kong telecommunications regulation is constantly shaped by two conflicting forces: the desire to develop regulatory practices in line with best international standards and the pressure to act in the interests of local property tycoons and China. 

2.
New Developments in Hong Kong Telecommunications Regulation

2.1 Development of Telecommunications Regulation in Hong Kong after 1997  

Shortly after the ‘reunification’ of Hong Kong with China in 1997, Mr. Tung Chee Hwa, the first Chief Executive of Hong Kong Special Administrative Region, proclaimed his vision of making the city a leader, and not a follower, in the information world of tomorrow.
 In 1998, Tung further emphasized the importance of using information technology to help Hong Kong retain its competitive edge and to drive its overall economic expansion.
 In April 1998, the Hong Kong government set up a new Information Technology and Broadcasting Bureau (ITBB)
 to lead and co-ordinate the development of local telecommunications, broadcasting and information technology sectors. In November of the same year, the government also released a comprehensive policy paper called Digital 21 Strategy.
 Since then, the Digital 21 Strategy has become a blueprint for the development of information technology in Hong Kong, and was revised on a regular and ongoing basis. In October 2006, the Hong Kong government released a Consultation Paper proposing further revision of the Digital 21 Strategy.
 In this latest Consultation Paper, the government expressed its new policy goal of sustaining Hong Kong’s position as a world digital city by various initiatives, including the establishment of a unified regulator for the converging communications sectors and consolidating the existing telecommunications and broadcasting regulations into a single piece of communications regulation. Understood in this perspective, the proposed establishment of the Communications Authority and adoption of a unified piece of communications regulation, which are discussed below, can be regarded as a new policy of Hong Kong government to sustain the city’s position as a world digital city.                                          

At present, Hong Kong still has a ‘sector-specific’ regulatory regime for its telecommunications and broadcasting sectors (Mueller, 1997). The city inherited such a regulatory regime from the United Kingdom while it was still a British colony. This regime is premised on distinct telecommunications and broadcasting sectors and the telecommunications and broadcasting regulations remaining separate from each other. At present, the telecommunications sector is regulated by the Telecommunication Ordinance, while the Broadcasting Ordinance governs the broadcasting sector. 

As an integrated part of such ‘sector-specific’ regime, Hong Kong has also adopted a multiple regulator model, with the Telecommunications Authority regulating the telecommunications sector and the Broadcasting Authority supervising the broadcasting sector. As mentioned above, the Hong Kong government reformed the regulatory framework for its communications industries in 1998 – creating a new policy bureau called the Information Technology and Broadcasting Bureau (ITBB). This new bureau oversees and co-ordinates the activities of the Broadcasting Authority and the Telecommunications Authority, but the two regulators remain separate under the new structure (Figures 1 and 2 below).

Figure 1: Original regulatory framework of communications industries in Hong Kong
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Figure 2 ‘Restructured’ regulatory framework
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2.2 Latest government proposals to establish a unified Communications Authority and adopt a unified Communications Ordinance in Hong Kong 

     Starting from March 2004, the Hong Kong government reviewed the appropriate regulatory arrangement for its communications sector in this age of convergence. Two years later, in March 2006, the government released a consultation paper on the establishment of a unified Communications Authority for the entire communications sector.
 It should be noted, however, that such a unified regulator is not something new elsewhere in the world. The European Commission (1997)
 and the UK (1998)
 discussed the viability of such a regulatory model. In its 1998 Green Paper on Convergence, the British government set out several future regulatory models for the communications sector:

	Name of the model


	Advantages
	Disadvantages

	1. Separate infrastructure and content regulators
	Corresponds reasonably to current market segmentation;

provides open access and wide convergence as well as a quality and diversity framework
	May not be flexible to cater for further convergence and consequent market integration

May have difficulties in promoting competition with the increasing integration of the communications industries

	2. Economic (competition) and content regulators
	Regulatory structure split according to regulatory functions
	The structure cannot avoid overlap. Moreover, the impact of competition rules on the structure of an industry may affect the contents provided and vice

versa.

	3. Horizontal split -- add a co-ordinating body to span different areas of regulation
	Ensure a coherent and co-ordinated approach between regulators;

Minimal change to the existing regulatory structure
	Cannot eliminate overlap in the system and simplify the structure. Differences regulatory approaches remain.



	4. Single regulator or a single regulatory umbrella, a ‘one-stop’ shop
	Able to take a broad view of the converging sectors; able to respond flexibly to the emerging new services and to ensure a consistent approach to the regulation of related activities; prove to be most effective for organizations that straddle across the convergent sectors.
	For the time being, the convergent sectors still retain distinctive characteristics and each may raise sector-specific issues; also concerns for the unwieldiness, transparency and accountability of a single regulatory body.


As the above summary indicates, the Green Paper argued that a unified regulator could bring flexibility and consistency to the regulation of the communications sector. The idea of a unified regulator discussed in the Green Paper eventually led to the adoption of a Communications White Paper (2000) and a Draft Communications Bill (2002). In July 2003, the U.K. adopted the Communications Act 2003 to establish a unified regulator called the Office of Communications (‘OFCOM’), which assumed overall regulatory responsibility for the British telecommunications and broadcasting sectors.

In its recent Consultation Paper on the Establishment of the Communications Authority (2006),
 the Hong Kong government explained why the city needs a unified regulator. To begin with, a unified regulator was necessary because of technological and market developments in the communications sectors.
 Secondly, the need for fair competition in a converging market also called for a unified regulator. At present, competition in the local communications sector is regulated by ‘sector-specific’ laws. Such a regulatory framework will become increasingly ineffective as the broadcasting and telecommunications markets intertwine with each other. For example, anti-competitive practices may arise, the impact of which can only be assessed if the entire communications sector is treated as a single market. Moreover, new opportunities for business synergies will arise in the era of convergence, and the regulator must understand the new converging markets to avoid inhibiting progress. A unified regulator can also better cope with ‘cross-sectoral’ competition in a converging environment.
 Thirdly, a unified regulator will benefit both the regulator and the operators. It can provide ‘one-stop-shopping’ and better consistency in regulatory approach and practice to the industry players, thereby reducing their administrative burden and enhancing their efficiency. The regulator can also pool together expertise to deal with issues arising from a converging environment.
 Fourthly, regulation of the broadcasting and telecommunications sectors calls for similar expertise. Thus, operational synergy and efficiency can be accomplished by merging the broadcasting and telecommunications regulators into one unified regulator.
 Finally, a unified regulator can promote efficient utilization of public resources, bring about innovations, and increase competition in the communications sectors. All these benefit consumers in Hong Kong.
 

In the Consultation Paper, the Hong Kong government also discussed alternative approaches for the establishment of the Communications Authority (‘CA’). The document agreed that the ‘ideal’ approach would be to first adopt a comprehensive communications legislation for regulation of the entire communications sector and for empowering the proposed CA to enforce such a statute.  However, this approach will require a major review of existing communications laws before they can be consolidated into a single piece of legislation, which is inconsistent with the government’s plan to establish a unified Communications Authority urgently.

As a result, the government proposed a ‘staged approach’. In the first stage, the government will adopt new legislation to merge the existing telecommunications and broadcasting regulators into a Communications Authority. The new unified regulator will be empowered to enforce the existing telecommunications and broadcasting regulations. In the second stage, the new Communications Authority will review the existing ‘sector-specific’ laws and consolidate them into a unified Communications Ordinance. The government has argued that such ‘staged’ approach will enable a speedy establishment of the unified regulator.
 

The government also promised to ‘harmonize’ the existing ‘sector-specific’ competition law regimes for the telecommunications and broadcasting sectors to create one single regime that will be applicable to the entire communications sector.
 This comes in response to the anti-competitive practices that straddle the boundaries of telecommunications and broadcasting sectors.

The Consultation Paper also defines the public mission of the new Communications Authority: promotion of consumer interests, fair competition,  innovation and investment in the communications industry. The ultimate objective is to ‘maintain a vibrant communications sector to enhance Hong Kong’s competitive advantage as a communications hub in the region.’
 Another key mission of the Authority will be to uphold the freedom of speech. The core values of CA are also defined: ‘open and transparent, fair and consistent, and engaging and supportive’.

The Consultation Paper also outlines the regulatory approach of the new regulator. It should adopt a relaxed approach, with emphasis on fair competition, rather than on active regulation by detailed rules. Secondly, it should avoid stifling innovation and investment by regulatory intervention, and extending its regulatory ambit continuously. Thirdly, it should adopt regulatory tolerance, and not regulatory intervention, as its guiding principle.

What is more, the Consultation Paper lays down the structure of the unified regulator. It proposes a governing body that makes major decisions, promulgates plans, approves procedures on basis of transparency and accountability, oversees staff performance, and ensures that the Authority serves its public purposes. A board of seven members is also proposed to ensure a plurality of views, as well as high efficiency in decision-making and approval processes.

Finally, the Consultation Paper sets out the budget and finance arrangements for the unified regulator and envisages an increase in operating expenses for the first few years.
 It also lays down the timetable and transition arrangements for the establishment of the Communications Authority. The new legislation for the establishment of the Communications Authority should be ready for deliberations by the Legislative Council in late 2006, and the board members of the Authority will be appointed within one month from the formal adoption of the legislation. The Authority will commence its operation within four months from the passage of the new legislation, which will mark the beginning of the second stage of the reform, namely, the review of the existing ‘sector-specific’ laws and their consolidation into a unified Communications Ordinance.

2.3 Public responses to the proposed establishment of a unified Communications Authority in Hong Kong

The responses to the Consultation Paper from the communications sectors and general public are mixed. Some industry players welcomed the idea of a unified Communications Authority. For example, AT&T supported the proposal as it thought Hong Kong should follow the international trend of establishing a unified regulator for the entire communications sector.
 

However, other local operators had reservations about the government proposals. For example, PCCW, the incumbent operator, was critical of the proposed ‘staged’ approach. PCCW argued that there is no international precedent in setting up a regulator at the outset, and then requesting the regulator to decide the laws that it will administer in future.
 PCCW considers such ‘staged’ approach one of putting the cart before the horse. It called upon the local government to follow the ‘ideal’ approach mentioned in its Consultation Paper, namely, creating a piece of unified legislation before the establishment of a unified regulator. 

PCCW’s concerns were shared by local internet users, who considered that the new regime would create more confusion to communications users, with a unified regulator administering a ‘sector-specific’ regulatory regime. Likewise, internet and telecommunications operators were also concerned that the new unified regulator would spend more resources in the broadcasting area, as it is more politically sensitive. As a result, the unified regulator might overlook the needs and development in the telecommunications sector. 

 Television Broadcasts Ltd (TVB), the market leader in the broadcasting sector, voiced similar concerns. It called for an urgent review of the regulatory regime because the rapid development in technology has rendered many local laws outdated, thereby creating a ‘non-level’ playing field for players in different communications sectors.
 

On the other hand, the local Broadcasting Authority fully endorsed the ‘staged’ approach.
 The local Consumer Council also supported the ‘staged’ approach, but requested that the government provide more details on the transitional arrangements from the adoption of the unified regulator to the passage of the unified legislation. The Consumer Council also called upon the government to ‘shorten’ the transitional period so as to reduce the market distortions resulting from the different treatments of communication operators under the ‘sector-specific’ regulatory regime.

Others were more concerned with the operations of the Communications Authority. For example, Hong Kong Cable TV (CTV), the market leader in cable television, pleaded for a gradual reduction of the regulator’s expenses, in view of the government’s proposed shift in regulatory style from one of active regulation based on detailed rules to a relaxed approach with emphasis on fair competition. CTV argued that such a ‘light-handed’ approach should bring a decrease in administrative costs of the regulator. In support of its argument, CTV cited the example of Office of Communications (‘OFCOM’), the unified regulator in the U.K., which is planning a 5% per annum reduction in expenditure.

Wharf T&T, another local communication operator, challenged the proposed size of the governing board for the Communications Authority on the basis of facts and figures in overseas countries. For example, the Communications and Media Authority Board in Australia (with an estimated population of 20,264,082) has only seven members, while the Office of Communications Board in the U.K. (with an estimated population of 60,609,153) has only nine members. As Hong Kong has an estimated population of only 6,940,432, Wharf T&T argued that the governing board for the new regulator should consist of only five members.
 

As the above analysis indicates, diverse views have been expressed on many issues relating to the establishment of a unified regulator, ranging from the approach to establish the unified regulator to its future mode of operations. However, consensus exists on the need for establishing such a unified regulator in Hong Kong. The question remains whether this new unified communications regulator will solve old problems in local telecommunications regulation, which we address below.

3. Old Problems in Hong Kong Telecommunications Regulations 

3.1 Strong Vested Interests of Property Tycoons    

In recent years, the Hong Kong telecommunication market has been shaped by there forces. One such force has been the increased prevalence of ‘cross-sectoral’ bundling of telecommunications and property management services. This can be attributed to the strong presence of property tycoons in Hong Kong telecommunications market. In comparison with other developed economies, the Hong Kong telecommunications market is unique in that the major telecommunications operators, namely, PCCW, Hutchison Whampoa, Wharf and New World, are all owned by property tycoons. As a result, these property tycoons can ‘bundle’ the telecommunications and property management services in ways that create unfair competition and yet the ‘sector-specific’ telecommunications regulator lacks the legal authority to intervene.        

 The impact of such ‘cross-sector’ bundling activities of local property tycoons on telecommunications regulation can be demonstrated by the case of Banyan Garden Estate.
 In that case, complaints were made to the Telecommunications Authority from the residents of a local housing estate called Banyan Garden Estate that telecommunications companies closely associated with a local property tycoon in Hong Kong, received an ‘unfair advantage’ as they were appointed as the telecommunications service providers at Banyan Garden Estate. In this case, both the development and property management companies were also owned by the same property tycoon. The complaints focused on the effects of service supply agreements requiring all residents to pay for telephone and internet access services in their monthly management fees, irrespective of whether they used the services. The residents complained that this limited their freedom to subscribe for similar services from other operators. 

At the end, the Telecommunications Authority held that it could not rule on the conduct of the developer and management companies in question, no matter whether they had ‘bundled’ the telecommunications service with other property management services. This was because the Authority had “no jurisdiction over the conduct of ‘non-telecommunications licensees’, even though the conduct [might] prejudice competition in a telecommunications market”. The Authority also held that even ‘if the conduct of the non-licensee does raises concern about prejudicing fair competition in a telecommunications market, it is not a matter that can be dealt with under the sector-specific regulation’.

As the case of Banyan Garden Estate indicates, the ‘sector-specific’ regulatory regime is ineffective in regulating ‘cross-sectoral’ bundling of telecommunications and other services provided by ‘non-telecommunications’ companies as the latter are outside the jurisdiction of the Telecommunications Authority. This problem of ‘cross-sectoral’ bundling of services is acute in Hong Kong because the major telecommunications operators, PCCW, Hutchison Whampoa, Wharf and New World, are all owned by local property tycoons. As a result, many home owners in Hong Kong are left with little choice of telecommunications services if their development or management companies ‘bundle’ their management and telecommunications services provided by their related companies. Assuming that the new Communications Authority will come into existence in Hong Kong very soon, the new regulator will still not be able to regulate these ‘cross-sector’ bundling activities. The new regulator, like the existing Telecommunications Authority, will have no jurisdiction over these development and management companies that are not communications operators.

3.2 Increased influence from Mainland China

There is also an increased influence from Mainland China on local telecommunications market, particularly because China has insisted that telecommunications infrastructure carries ‘strategic’ value and hence should not be owned by foreigners. This is, however, incompatible with Hong Kong telecommunications regulation which imposes no legal restriction on foreign ownership of local telecommunications companies. Such conflict was revealed by the recent proposed sale of Pacific Cyberworks Cable and Wireless (‘PCCW’), the incumbent telecommunications operator, which is owned by Richard Li (‘Li’), son of the local billionaire Li Ka Shing, through a Singapore-listed company.

In June 2006, Li was approached by Australian and U.S. investors asking him to sell assets belonging to PCCW, including fixed line and broadband assets. Richard Li could not sell PCCW, the company itself, as there was a prior agreement with China Netcom, a Chinese telecommunications operator and the second largest shareholder of PCCW, that forbade the sale of PCCW without the approval of China Netcom. The agreement, however, did not restrict the sale of PCCW’s assets.
  

While no legal restriction existed on sale of PCCW’s assets, China Netcom opposed the sale on the ground that it did want to see PCCW, which ‘is owned and run by Hong Kong people’, have any change in its ownership or its major assets.
 In Hong Kong, this was interpreted to signal Chinese unwillingness to allow the largest local fixed line phone company and second largest broadband pay TV company to fall into foreign hands. Originally, Li insisted on going ahead with the sale of PCCW’s key assets without the approval of China Netcom. However, he finally backed down and sold PCCW’s assets to Francis Leung, a prominent financier in Hong Kong close to Li’s father, Li Ka Shing and well connected to Beijing.
 While the sale price was substantially lower than that offered by the Australian and US investors, the bid from Leung provided a politically acceptable solution for those in Hong Kong and Beijing who do not want to see major telecommunications infrastructure falling into the hands of foreign companies. The deal with Leung eventually collapsed because the transaction was voted down by the minority shareholders of the Singapore-listed company through which Li controlled PCCW.
    

The PCCW saga attracted a lot of criticism in Hong Kong. Some critics asked why PCCW, instead of selling its assets to the highest overseas bidder, sold them to a local businessman with strong Chinese ties. In the eyes of these critics, such ‘kowtowing to Beijing’s will on a matter that is entirely one for Hong Kong sets another bad precedent for its autonomy and free market’.
 

The recent sale of PCCW bears striking similarities to the last takeover battle of PCCW’s assets in 2000. On that occasion, Li defeated Singapore Telecommunications Ltd to buy Cable and Wireless HKT Ltd.
 - the incumbent telecommunications operator then owned by the Cable and Wireless - a British company, and renamed the company to PCCW. At that time, Li made a successful bid with the financial support of Bank of China, a state owned bank in mainland China. To many people, Li’s successful bid was a reflection China’s strong political support for his family and a way of China achieving its goal of keeping Hong Kong’s key telecommunications infrastructure under Chinese ownership and out of reach of a company closely connected to the Singapore government.

The two takeover battles of PCCW’s assets suggest China does not favor the idea of strategic telecommunications infrastructure in Hong Kong falling into the hands of a foreign company. To some commentators, the recent episode even represents worrying signs that ‘Hong Kong’s supposedly level playing field for business starts to fall when Chinese corporations invest in the territory’.
 It therefore remains to see whether, and how, Hong Kong telecommunications regulation can maintain its operational autonomy with increased Chinese influence in the local telecommunications sector.

3.3 Absence of a General Competition Law 

The former Secretary for Information Technology and Broadcasting in Hong Kong once said that competition is a key policy issue for the Hong Kong government in dealing with the challenges of convergence.
 This reflected the government’s awareness of the need to maintain fair competition in local telecommunications market, particularly in this age of convergence. However, the Hong Kong government had for many years resisted the introduction of a general competition law despite calls from the local Consumer Council and overseas governments. 

In the mid-1990s, a ‘sector-specific’ competition law regime for the Hong Kong telecommunications market started to emerge. This development can be divided into two stages. In the first stage, the regime consisted largely of the Fixed Telecommunications Network Services Licences issued in the 1995, as supplemented by an Interpretation Statement issued by the Hong Kong Office of Telecommunications Authority (‘OFTA’) in the same year.  This stage can be called the stage of ‘competition law without legislation’. 
In the second stage, the regime took the form of the Telecommunications Ordinance (2000), supplemented by the Telecommunications (Amendment) Ordinance (2003) and practice guidelines issued by the OFTA, such as “Guidelines on Misleading or Deceptive Conduct in Hong Kong Telecommunications Markets” (2003) and “Guidelines on “Mergers and Acquisitions for Hong Kong Telecommunications Markets” (2004). This stage can be called the stage of ‘competition law with legislation’.    

3.3.1 The Fixed Telecommunications Network Services Licenses – Stage of ‘competition law without legislation’   

On 1st July 1995, Hong Kong granted three new Telecommunications Networks Services Licenses (‘the FTNS Licenses’). At this time, there was no legislation dealing with competition either in the telecommunications sector or the whole economy. The Hong Kong government, however, established a new ‘pro-competition’ telecommunications regulatory regime by incorporating many competition law concepts into the standard conditions of the FTNS Licenses. For example, the Licenses prohibited anti-competitive conduct (General Condition 15(1)) and anti-competitive conduct of the licencees (General Condition 15(1)(b)). The Licences also restrained the licenses from entering into anti-competitive agreements (General Condition 15(2)(a)) and ‘tying’ arrangements (General Condition 15(2)(b)). They also disallowed licensees from giving undue preference to their associates (General Condition 15(2)(c)). The Licenses also prohibited the licenses from abusing their dominant position in the telecommunications market (General Condition 16). Finally, the Licenses prohibited Discounting of the Published Tariffs. (General Condition 20).

Earlier in June 1995, the OFTA issued the “Guidelines to assist the interpretation and application of the above competitive provisions of the FTNS Licenses (“the Competition Guidelines”). The Competition Guidelines set out detailed guidelines to interpret various competition provisions in the FTNS Licenses, This Competition Guidelines, together with the FTNS Licenses issued later by the Telecommunications Authority, laid down a ‘pro-competition’ regulatory regime for the telecommunications sector in Hong Kong.        

Many terms of the FTNS Licences were similar to the competition law provisions adopted in other jurisdictions such as the European Union and United Kingdom. For example, Condition 15(1) of the FTNS License specified that the licensee should not engage in any conduct which had the effect of preventing or substantially restricting competition in the operation of the telecommunications service or provision of telecommunication equipment. This was similar to Section 2 of the Competition Act 1980 (as amended by the Telecommunications Act 1984) in the United Kingdom.

Moreover, Condition 15(2)(a) of the FTNS License prohibited the licensee from entering into any agreement that had the effect of preventing or substantially restricting competition in the operation of the telecommunications service or provision of telecommunication equipment. This was similar to Article 81 of the EC Treaty.
    

Similarly, Standard Condition 16 of the FTNS License restricted a licensee in a dominant position from abusing its position. Moreover, a licensee would be regarded as abusing its dominant position if it had engaged in such conduct as predatory pricing, price discrimination, imposition of contractual terms that were harsh or unrelated to the subject of contract, tying arrangements, discrimination in supply of services to competitors etc. This was similar to Article 82 of the EC Treaty.
  

It is interesting to note that the regulatory history of Hong Kong mirrored the development of the United Kingdom. In 1995, OFTEL, the British regulator, issued a Consultation Paper to review the effectiveness of its license issued to British Telecom (‘BT’), the incumbent operator in the UK telecom market.
 This Consultation Paper led to the incorporation of the so-called ‘fair trading’ conditions into the BT’s license and all other licenses issued under the Telecommunications Act 1984.
  

3.3.2 The Telecommunications Ordinance (2000) and subsequent amendments in 2003 – Stage of ‘competition regulation with legislation’

On 30th June 2000, Hong Kong introduced the Telecommunications Ordinance (Cap.106). This legislation incorporated various competition law concepts that first appeared in the FTNS Licenses in the 1990s. The first important competition law concept appearing in the Ordinance is set out under section 7K, which prohibited a licensee from engaging in conduct which ‘has the purpose or effect of preventing or substantially restricting competition in a telecommunications market’. Section 7K is almost identical in its wording to General Condition 15 of the FTNS License above. Another competition provision is Section 7L, which prohibits a licensee in a dominant position in a telecommunications market to abuse its position. Section 7L is almost identical in its wording to General Condition 16 of the FTNS License.

The third competition law concept appearing in the Ordinance is contained in Section 7M, which prohibits a license from engaging in conduct which is ‘misleading or deceptive’, while the fourth competition law concept is laid down in S.7N, which prohibits ‘discrimination’ by ‘licensees in a dominant position’ and ‘exclusive licensee or carriers’ where ‘such discrimination has the purpose or effect of preventing or substantially restricting competition in a telecommunications market’.        
             The fifth competition law concept is set out in S.7P, which was introduced by the Telecommunications (Amendment) Ordinance 2003. This section empowers the OFTA to control mergers and acquisitions of carrier licensees in the telecommunications sector that have or are likely to have, the effect of substantially lessening competition in the telecommunications market. 

In the past few years, the OFTA has also issued various guidelines on the above competition regulation provisions. For example, it issued Guidelines on “Misleading or Deceptive Conduct in Hong Kong Telecommunications Markets” on 21st May 2003, providing detailed guidance on section 7M of the Ordinance. On 3rd May 2004, the OFTA also issued the “Merger and Acquisition Guidelines for Hong Kong Telecommunications Markets”, which explained the approach that the OFTA will take in analyzing mergers and acquisitions that may raise competition concerns pursuant to Section 7P of the Ordinance. 

As one can see from above, the Hong Kong regulatory framework has evolved from one relying on enforcement of individual licenses, coupled with administrative guidelines issued by OFTA into one of legislation combined with administrative guidelines issued by the OFTA. However, as our discussion of the Banyan Garden case indicates, such ‘sector-specific’ competition law regime has remained ineffective in regulating ‘anti-competitive’ conduct caused by companies which are not telecommunications operators, as these companies are not regulated by the ‘sector-specific’ Telecommunications Ordinance.                      

  As Wu and Leung (2000) argued, a general competition law should be introduced in Hong Kong for two reasons. First, as the process of technological convergence continues, cross-media acquisitions and mergers will intensify the development of media conglomerates in Hong Kong. The problem of fair competition will continue to arise as it will be increasingly difficult for small players in the communications industries to compete. The conglomerates, with their cross-media networks and huge financial resources, are able to use many 'anti-competitive' practices to squeeze out small players from the markets. Such problems of unfair competition can only be dealt with by a general competition law. Second, a general competition law will promote a better regulatory environment for the communications industries because the law will be applied to all operators on a ‘non-sector-specific’ basis.

In October 2005, Mr. Donald Tsang, the second Chief Executive of the Hong Kong Special Administrative Region, promised in his policy speech of a review of the competition policy and in particular, the adoption of a general competition law in Hong Kong.
 This signaled a change in stance of the Hong Kong government towards the introduction of a general competition law. Since then, the government has conducted a public consultation on general competition law, which process ended in February 2007. In March, 2007, the government released the results of the public consultation, which indicated that the majority views favored the introduction of a general competition law.
 It therefore remains to see whether, and how, the Hong Kong government will proceed to adopt a general competition law. Before such legislation is adopted, however, Hong Kong will continue to adhere to a ‘sector-specific’ competition law regime to regulate its telecommunications sector, which is increasingly ineffective in this age of convergence.         

4. Conclusion

Hong Kong has consistently led other Asian countries in undertaking regulatory reforms to its telecommunications market since the 1990s. The recent government proposals to establish a unified Communications Authority for the entire communications sector and consolidate the telecommunications and broadcasting regulations into a unified communications law indicate new reform directions for Hong Kong in line with regulatory developments in other developed countries such as the United Kingdom and Australia.        

In spite of such new reform directions, however, many old problems continue to influence the development of Hong Kong telecommunications market. These include the absence of a general competition law, the strong vested interests of local property tycoons and the increased influence from mainland China. As our analysis indicates, Hong Kong telecommunications regulation is, and will continue to be shaped by, two conflicting forces at work: the desire to develop regulatory framework in line with best international practices and the pressure to act in the interests of local property tycoons and China. It is interesting to see how telecommunications regulation will evolve in Hong Kong under the Chinese policy of ‘One Country, Two Systems’ in the twenty-first century. 
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