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Abstract

Academics and database producers are putting pressure on policy makers to modify IPR policies for databases. Differences in legal provisions and the scope of protection between U.S. legislation and the E.U. regime as defined by the Database Directive may generate issues of harmonization and international trade in the long run. Moreover, current legislation may imply failure to maintain the balance between incentives to produce new databases and availability of digitized sources for scientific research.

Since 1991, U.S. legislation grants protection by intellectual property rights (IPRs) to database contents only if “a minimal degree of creativity” is involved in their generation. Though data collection may incur significant investments, factual contents are not protected. Suggestions meant to maintain a balance between private incentives and information flow were presented to U.S. legislators. However, the proposed regimes reflect the different interests of industrialists, policy makers and academic scholars regarding data ownership and economic welfare.

The goal of the European Database Directive, approved in March 1996, was to guarantee legal provisions to protect database contents and digitized collections of copyrighted works by sui-generis law. Since its acceptance, the Directive has prompted a public debate regarding the differences between the E.U., the U.S. and WIPO’s regimes and the Directive’s ability to maintain accessibility to data sets for scientific use.

Databases are vital sources for firms and academic researchers, enabling enrichment of scientific and technological research and development. However, a slowdown in technological advance may occur as a result of restrictions on data processing and reproduction, and by varied accessibility of scientific contents. Further, CTOs and CIOs should be aware of possibilities to generate profits and to derive hidden value from enterprise datasets, or alternatively consider potential legal risks and restrictions while using and commercializing externally acquired data.

The paper reviews the legal status of the various technical and content-related components that compose a database. It compares the emerging patterns of legislation and case law in the U.S. and in Europe and assesses their impact on enterprises, while providing conclusions and policy implications on database ownership rights regarding the U.S. and the European policies.
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1. Introduction

The database industry is currently growing at a very rapid pace. There has been a dramatic increase in the numbers of digitized records and databases world-wide and a consequent increase in the use of online and CD-ROM-based information retrieval technologies. To illustrate, the number of databases in the U.S. increased by a factor of 55 between 1975 and 2003, and the number of stored records was multiplied by 170 (Fig. 1). During this period, the number of database producers grew from 105 to 3289. Similar growth trends occurred in Europe since the 1990s. In financial terms, the turnover of the European database industry increased from 3.1 billion Euros in 1990 to 11 billion Euros in 2005.
 

Global information markets are dominated by U.S. producers and publishers of databases. The U.S. industry in 1997 was estimated at 82.4 billion dollars - 29% of the total electronic processing market in OECD countries. To compare, the E.U.’s share of the market is estimated between 19% (53.4 billion dollars) (OECD, 2000) to 26% in the case of scientific, technical and medical databases (J.P.Morgan, 2003).  
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Figure 1: Number of digitally stored databases and records in the U.S., 1979-2004.

Source: Williams (2005). 

Before the 1980s, information goods were generally perceived as public domain, freely disclosed for public use. However, since then commercialized information commodities have dominated major parts of the consumption and media markets. Quite naturally, as these databases have become commercialized and a source of profits, issues of appropriation have emerged. In the course of time, other issues have arisen from substantial differences between the U.S. rulings and E.U. legislation considering ownership rights over databases and digitally-stored data.

The following section reviews the legal status of the various technical and conent-related components that compose a database. The third section compares the emerging patterns of legislation and case law in the U.S. and in Europe and assesses their impact on enterprises. Finally, the impact of database ownership rights on enterprises is assessed and conclusions for firm managers and administrators are provided.
2. Legal Protection of Databases and the E.U. Regime
2.1. Background
Doctrines of intellectual property rights (IPR) distinguish between contents that are digitally stored within a database (e.g. files, photographs, literary art and facts) and the internal organization, structure and processes that are embedded in a database (e.g. access to records, indices and related database management applications) in terms of their legal status and the regime that protects them as intellectual property.

While the method of database organization, including the structure and data processing, is patentable in the U.S. and in particular cases in can be protected in Europe too, the protection of database contents as intellectual property is under debate. Facts and other items of information that do not involve creative effort in their collection cannot be protected by copyrights, as they lack any creative properties. However, artistic and literary works (such as electronic books, music and photographs) stored in computer databases enjoy copyright protection also in their digitized forms.
Information production is perceived as a labour-intensive activity, employing various levels of human skills in surveys, in collection and aggregation of crude data, in typing into a database structure and in skillful analyses. Generation of a new database “from scratch” or creation of derivatives from existing databases often requires immense investments in information technology, in surveys and data procurement and in human capital.

Unlike the large investments necessary to formulate and to produce a database, the costs of copying, extracting and using databases in unauthorized manners are only minor. Moreover, as information is publicly disclosed to authorized users, possibilities for reproduction of accessible records and for creation of a new commercialized variant of information on the basis of an existing database can be achieved at small costs compared to the initial costs of the original database producer.

Accessibility to data and information is essential for firms’ day-to-day operations, as well as for enhancing their innovative capabilities via knowledge acquisition. However, firms, particularly SMEs, should bear in mind that their ability to access and to use European datasets has gradually become restricted after the approval of the Database Directive from several reasons: First, in most technical fields, intellectual property rights have been strengthened and their duration has significantly been elongated. In the case of databases, the EC Database Directive transferred contents that traditionally were considered public domain into a proprietary form. Consequently, database publishers are free to charge monopoly price for them. Costly databases have become inaccessible to many small firms and start ups. Second, databases that formerly were operated by governmental organizations (e.g. in life sciences and geocartographic fields) have been out-sourced and commercialized. Licensing and access fees to data that previously were publicly available have substantially increased.

Accepted statutory guidelines roughly divide the elements of corporate databases into four types with regards to to their legal status as intellectual property and to the consequent means of protection:

1) The method of organization includes algorithms for search, indexing and catalogue methods for data, facts, information items and works. Those elements can be protected by patents in the U.S., but cannot be protected in Europe “as such” (i.e. be granted with patent protection as ‘pure’ software inventions) unless they are part of a physical invention, such as electronic equipment or a chemical process.

2) Contents of the database that demonstrate a measure of originality and creative product are protected by copyrights, which are defined by the Berne Convention and its derivatives in the U.S. and in Europe. For example, poems and paintings that are digitally stored in databases are essentially protected by copyrights.

3) In most member states of the Berne Convention, elements of contents are not copy-protected if no intellectual effort was involved in their creation. For example, copyright protection does not apply to personal records and news facts. However, since the approval of the Database Directive by the European Parliament in 1998, those database records are protected in the E.U. Member States by a sui-generis
 law. 

4) Collections and anthologies stored in a digital form in databases are not protected by copyrights, unless their contents can be protected by copyrights. Collections in a database format have become legally protected only after the acceptance of the Directive by the E.U. Council. 

2.2. The E.C. Database Directive

The background work on the E.U. Directive for the Legal Protection of Databases formally started in the early 1990s, as a result of the EEC’s IMPACT research program recommendations. Its original aims included legislation of a statutory policy for uncopyrightable contents of databases, as well as formulation of guidelines to harmonize the legislation of database IPRs in Member States. The Directive follows a legal model adopted from the Danish Copyright Act, which grants a term of ten years for protection of contents in printed and electronically stored databases. Unlike the Danish Act, the Directive included in its initial scope only information elements that are electronically stored (Rosler, 1995).
The first draft was submitted in 1992 (in: COM (92)24-FINAL-SYN393) and then underwent vast changes in response to the comments and present interests of European information industrialists, scholars in Science and Technology and advocates of free information flow.
 The final version of the E.U. Directive was approved in March 1996 (DIRECTIVE 96/6/EC).

The E.U. Directive has adopted in its final version a sui-generis approach that provides protection to database contents that are not copyrightable by the terms of the Berne Convention. To emphasize the issue of a sui-generis law, the E.U. Member States that fully accepted and signed the Berne Convention agreed to the establishment of a harmonized regime, which may not substantially differ from other legal regimes in copyright legislation. When the Directive was accepted, stating compulsory guidelines for legislation in the E.U., a peculiar regime (different than the uniformity that the Berne Convention aspired to achieve) expanded the scope of protection for databases in the E.U., in comparison to regimes in other member states of the Convention.

Since contents that do not carry an innovative or a creative step would not qualify for copyright protection, European producers and database publishers became concerned about the vulnerability of data sets to free-riding by users and rivals, and by the possibility of unauthorized use of their (mostly factual) databases, simply because of a lack of legislation. As stated in the introductory part of the Directive:

“Whereas the making of databases requires the investment of considerable human, technical and financial resources while such databases can be copied or accessed at a fraction of the cost needed to design them independently… Whereas the unauthorized extraction and/or re-utilization of the contents of a database constitute acts which can have serious economic and technical consequences… Whereas such an investment in modern information storage and processing systems will not take place within the Community unless a stable and uniform legal protection regime is introduced for the protection of the rights of makers of databases”. 

Yet, the EC Directive grants legal protection only in countries that apply a similar sui-generis regime and thus U.S. databases are excluded from the scope of protection in European markets. This provision raises significant issues that are strongly attached to the trade between the U.S. and the E.U. The E.U. Directive was accepted in contradiction of WIPO’s aim of harmonizing national and regional IPR regimes and avoiding international legislation variations.
 Furthermore, as E.U. information industries are underdeveloped in comparison to the US, a strong IPR regime would not necessarily serve the required purpose of development of information industries in the Inner Market.
 Other institutional schemes, such as subsidies and tax incentives, would probably foster industrial evolution, whereas a protective E.U. regime might hinder this trend, as possibilities for mergers and co-operation with American affiliates have become more restricted due to differences in legislation (NRC, 1999).

In the E.U., databases are granted fifteen years of protection under the Directive. The fifteen years duration was haphazardly accepted, as a compromise between policy makers and the representatives of the European information industry, since evidence indicates that the average life span of commercial databases is three years. In economic terms, most of the returns on investment are received within the first three years (Williams, 1997) and in the following twelve years of protection the same databases produce minor revenues. Further, if “substantial” changes and investments are made in the database, a new term of protection of fifteen years will start. Thus, the E.U. Directive seems likely to be a highly over-protective regime when considering the average life cycle of stored data.

On the one hand, this situation implies that monopoly rights are granted for a period much longer than is necessary to provide appropriate incentives to innovate and may hamper access of variety of enterprises to information. On the other hand, market dynamics suggest that the stream of revenues from commercial databases is restricted to a relatively short duration, in spite of the various means of legal protection over their contents.

Therefore, European content producing enterprises can form a “mixed” strategy, which builds upon the legal protection provided by the Database Directive and upon the perceived value of their data, as follows: First, database contents are distributed as commercial products within the first three years from their creation. Later, when database contents become outdated and their value to consumers is marginal, they will be disclosed for free to the public in order to signal the value of newly produced data to a larger population of users and to foster their use by new and potential customers.

3. Database Protection in the U.S. after Feist
The U.S. Copyright Act protects the contents of databases as intellectual property, defining them as compilations - works that are artefacts of data collection and organization. Protection is thereupon granted to the contents of a database when the data are “selected, co-ordinated and arranged in an original way”.

For a long period the juridical interpretation of the Act has remained relatively subtle. However, in 1991 the U.S. Supreme Court defined guidelines for protection of database contents in the Feist v. Rural Telephone Service ruling. The defendant’s actions, copying database records that contained telephones and addresses (similar to the White Pages), were found to be legally acceptable and therefore were not infringing the copyrights of the plaintiff. More importantly, the verdict states that “facts do not become original through association [with each other]” and “constitutional mandate [is granted by the Copyright Act] to reward the fruits of the creative process and not the labour involved in the process itself”.
 Finally, Justice O’Connor argued that “common sense tells us that 100 uncopyrightable facts do not magically change their status when gathered together in one place” (Section II-A).

The Feist ruling is important in two respects: First, the verdict clearly defines the necessity of “a minimal degree of creativity” that should be involved in the production of a database to justify its protection by copyrights. However, factual databases do not enjoy copyright provisions, as digitization of facts is not a creative activity by itself and does not differ from other forms of factual collections. Second, prior to the verdict, factual contents of databases had, to some extent, an ambiguous status of partially protected information, and were open to lawsuits and remedies against unauthorized compilation. The ruling clearly reduces the level of protection that database contents enjoyed by not recognizing compilation of facts as legally wrongful.

The decision has created legal differences between the U.S. and Europe and potential conflicts in database production and use. European producers of databases may have a competitive advantage over their American rivals since the ruling curtails the protection granted to database producers in the U.S. Similarly, users of American data (as opposed to European data) gained an advantage due to their easier access as data derived from U.S. sources became available at no cost. Additionally, though, the ruling governed database use in the US, regardless of the source of the data, which would include data produced in Europe, or by European firms and distributed in the American market. Hence, European information producers and database publishers were confronted by commercial threats and by a competitive advantage of the American information industry in the US.

Because of the apparent weakening of property rights with the Feist ruling, the U.S. Department of Commerce predicted a decline in the pace of developments in the U.S. information industry. Moreover, the suggestion for an E.U. Database Directive, first raised in 1991
 and approved by the European Parliament in 1996, seemed likely to give European firms an advantage through stronger proprietary rights over their databases. A possible exposure of data collections to unauthorized (though now legal) duplication and use was perceived by U.S. policy-makers as a potential threat to the development of their information industry. Major actors in the area presented scenarios of a market failure and a slowdown in innovation in a wide variety of scientific and technological fields (U.S. Dept. of Commerce, 1994).

4. The Impact of the U.S. legislation and the E.U. Directive on Scientific and Technological Enterprises 

Scientific research relies heavily on data processing in order to test new relations between system variables and to generate new hypotheses on the basis of accumulated knowledge. It is indeed the heaviest user of databases (see Figure 2). New contributions are built on derivatives of data sets collected over time (see for example the growth of the Genbank database in Figure 3). Databases are therefore an extremely useful source, enabling researchers to enrich their activities by analysis of collected records from historical perspective and an empirical point of view. Meteorological data, as a common example, is freely accessible to earth scientists via the Internet. This permits them to use the large quantities of data needed to examine the complex theoretical framework used to understand the puzzles of the atmospheric system.
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Figure 2: Distribution of databases in use by categories, 2004.

Source: Williams (2005).
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Figure 3: The Development of the GenBank Database, Dec. 1982-June 2007.

Source: GenBank – U.S. National Center for Biotechnology (2007).

The establishment of the E.U. Database Directive was driven by interests of content producers and the database industry, attempting to guarantee protection for the fruits of their investments in data collection and production. Notwithstanding the original intentions, the implementation of the Directive may achieve the opposite result in the long run if it restricts scientific access to data, and thereby slows the production of scientific knowledge.

In addition to the new protective modus operandi offered to database producers, the principle of the “first buyer” should be reviewed. According to this principle, copyright protection allows reproduction of works originally purchased by public libraries and institutes (“first buyers”), by the public (“second buyers”) under the restrictions of Fair Use. Among the conditions are quotations in a scientific review, book lending in libraries and article photocopying for educational purposes. Currently, as publishers digitize contents of scientific and technical articles, libraries and research institutes prefer procurement of database access to the purchase of hardcopies. Hence, publishers may improve their profitability and legal protection by converting collections of works that are not covered by the Copyright Act into databases which are legally covered by the Directive and thus not subject to Fair Use exemptions. The common act of photocopying the bound copy of an article becomes impossible since that act was legal only under Fair Use exemptions. While acquiring scientific know-how only online (since the libraries and institutes no longer acquire the works but only access to them) the “first buyer” principle no longer applies, and a lack of accessibility to “database contents” which is now what articles will be, may nip in the bud research (and educational) activities. 

As libraries shift to online access through publisher databases scientific journals become available only on line, removing distribution agencies from their traditional role. Because these databases now have strong IPR protection, alternative sources disappear. We will see an increasing dependence of research institutes and libraries on direct access from the publisher which creates for each journal a monopoly on the supply side. This problem is exacerbated by the fact that the Directive contains more restrictive Fair Use provisions, which makes it more difficult for researchers to access recent work.
Several problems in the Directive appear to have affected scientific and technological progress. First, a sui-generis approach, as has been implemented in the Directive, differs from traditional copyright regimes by including non-original artefacts in its scope of protection, thus excluding them from the public domain. The Directive has formulated a new IPR regime that grants rights for a long duration even if copyrighted works are merely collected and digitized. 

Second, the Directive narrows the distinction between original contents and material that is already in the public domain. The E.U. Directive grants ownership to collections of freely-distributed contents if database owners prove that investments and efforts have been involved to generate the final database. Moreover, if “substantial” investments are made in existing databases by the owners the term of protection would be extended by an additional fifteen years, implying an ongoing ownership of rights over information.

Third, as the integration of the content into external databases (e.g. scientific data sets) becomes restricted and dependent on licensing agreements, accessibility of information and its compilation become limited for long periods. Furthermore, exclusive rights enable unrestricted licensing of databases and do not create allowances for compulsory licensing for research and educational purposes. Hence, special databases, despite being regenerated from existing sources, form unregulated niche-monopolies over knowledge (Reichman and Uhlir, 1999). Previously, the academic community involved in basic, public research was able to access information through provisions like Fair Use exemptions for research activities and compulsory licensing. Although the E.U. Directive includes sui-generis exception for research and teaching activities, these provisions do not completely support free use of factual databases, potentially a detriment to basic research (NRC, 1997; David, 2000).
Most concerns of the academic and research community, as reviewed above, relate to the influence of the new Directive on the accessibility of databases, particularly as larger shares of the information market are digitally stored and become available only with online authorization. Moreover, as retrieval technologies enable the storage of new information forms (video, audio and electronic books), researchers in the E.U. and the U.S. are equally threatened by recent legislation. However, to avoid vulnerability of scientific research and the “tragedy of knowledge commons” as a result of over-priced access fees for rent seeking and “over-fencing” of protective legal regimes, David (2000) suggests broad “Fair Use” exemptions in database use, or, alternatively, compulsory licensing for academic users at reduced costs. Despite being presented in the early stages of hearings in the Directive’s legislation process, neither proposal was accepted by policy makers. It is time for European legislators to reconsider intellectual property rights and to design a regime which will assure continuous information flow throughout the economy among users, producers and owners of information, and prevent us from travelling the road to a monopoly over the bits.

5. Possible Developments

Proposals for a sui-generis regime, specifically designed to protect the contents of databases and to preserve incentives for database production in the private sector were submitted to the Senate and to the Congress. The HR354 was offered as an initial policy paper for discussion, elaborating the consequences of the current legalization, and proposed measures both to safeguard the interests of the information industry and to obtain free flow of information. The Coalition of Commercial and Not-For-Profit Interests submitted a different proposal, elaborating mainly possibilities to preserve free information flow and to guarantee accessibility to databases in the short run. The Senate Discussion Draft is a version based on the HR354 proposal, but introduces different solutions and an alternative regime to the HR354. A comparison between the current regime for database protection and the proposals for change is shown in Table 1.

	
	IPR After Feist
	HR 354
	Coalition Proposal
	Senate Discussion Draft

	Standard of Harm
	Extraction of one database out of the other with a minimal degree of creativity (duplication or derivation).
	Actual or potential markets may be harmed by extraction of database.
	Duplication and extraction are prohibited only when a competition with the original database may appear.
	Actual markets may be harmed by extraction of database. Potential markets are not included in the standard of harm.

	Scope of Protection
	Collections of copyrighted works are included if creative effort was involved in their selection and arrangement.
	Collections of copyrighted works are included.
	Authorship works, which are already protected by copyrights, are excluded. Thus, anthologies, collections and journal databases are not protected by themselves.
	Collections of copyrighted works are included.

	Term of Protection
	Copyrighted contents – author’s lifetime + 70 years.

Uncopyrightable contents are not protected.
	15 years for uncopyrightable contents, renewed only for newly-added contents.
	Unlimited term of protection for uncopyrightable contents (i.e. unlimited term of protection for databases).
	15 years for uncopyrightable contents, renewed only for newly-added contents.

	Exemptions for Non-Profit Research and Education
	Database extraction is permitted by Fair Use Law. 

Equal access fees for commercial and non-profit users.
	Database extraction is permitted if actual markets are not harmed. New developments on the basis of current databases are allowed.
	Database extraction is permitted by Fair Use Law.

Lower access fees are granted by law to non-profit organizations.
	Database extraction is permitted if actual markets are not harmed. New developments on the basis of current databases are allowed.


Table 1: Comparison between the current database IPR and proposed regimes.

Based on: National Research Council (1999).

Several disadvantages and hazards may stem from adoption of any single proposal, since each proposal represents a different interest group. A future regime, if finally accepted by the U.S. legislators, will more likely aim to harmonize the strengths that were built on the basis of the initial drafts, than to emphasize aspects of only one of the suggested regimes.

According to the principles of the HR354 proposal, rights for data ownership will be granted to database owners not only for existing shares of the market but also for markets that could be developed in the future on the basis of current databases.  Thus, the HR354 may foster the emergence of a monopolistic market structure in which a sole database provider dominates actual market niches and future (potential) markets. Under the market rules that HR354 defines, new entrants may be pre-empted from both actual markets and future markets, as the development of new technologies on the basis of existing databases will become extremely restricted. 

The standard of harm proposed by the Coalition may eliminate investments in data collection and organization, as database producers would not have protection against unauthorized reproduction. The Coalition’s proposal attempts to preserve accessibility and free use of databases by non-profit organizations with significant needs for information and data processing, but would remove revenues for database producers in the long-run. Although the legal provisions can be perceived as means to obtain a free flow of information, the result may be achieved at the expense of poor quality of data sets, decline in variety of information sources and infrequent updating due to a lack of incentives to produce. The strict standard of harm offered by the Coalition would increase the price of database information, its data derivatives and complimentary services, since data owners are “penalized” by the possibility of free duplication. Consequently, we can expect increasing prices for information-related services, as downstream suppliers (providing derivatives of processed information based on crude databases) will raise price levels in order to maintain their profit margins. As a result, entry costs to the market will rise as well, creating a tendency for niche markets monopolized by single information providers. Thus the Coalition’s proposal, originally aimed at assuring free flow of information, if implemented, may have very different effects in the long run.

The current IPR regime in the US, which is based on a single substantial ruling of Court (Feist, from 1991), grants narrow protection to database producers as factual contents were excluded from copyright protection in the U.S. by this ruling. On this ground, we can expect that during the next years a transition in U.S. legislation will take place towards a new regime for protection of database contents, as legislators will strive to preserve an essential balance between the interests of the industry, guaranteeing incentives for innovation and production of new data sets, and the requirements of commercial and non-profit organizations to obtain free flows of information. Although it is possible that U.S. legislation will continue to be constructed on the basis of the current regime and on the juridical rulings since the beginning of the 1990s, technological advances will call for advanced modifications in protection of the content during the next years. Moreover, the need to maintain an ongoing dominance of the U.S. information industry in the global markets would possibly enforce U.S. regulators to consider further changes in the legal structure of the U.S. regime.

6. Conclusions

The U.S. legislation was essentially formed prior to the dramatic growth in the volume of digitally stored data, which was boosted to a large extent by the introduction of the Internet. Though data collection incurs significant investments, factual contents are not protected, unless they require “a minimal degree of creativity” in their creation or are within the scope of copyrights (i.e. artistic and literary works). In order to avoid a market failure that results from under-investments of database publishers whose collections remain unprotected, the European Database Directive aims at providing legal measures that protect databases, even though their contents are only factual. 
The Directive has prompted a public debate regarding the differences between the E.U., the U.S. and WIPO’s legilative frameworks and the extent to which it can protect databases without harming access to scientific and technical data. 
The scope of applications and uses of customer and enterprise data is continuously expanding, particularly with the increasing diffusion of new Internet-based technologies and online advertising, and potential sources of value emerge on the basis of collected and stored data. Hence, beyond the academic uses of databases, CTOs and CIOs of private firms should be aware of the possibilities to generate profits and to derive hidden value from enterprise datasets. Alternatively, firms should consider the potential legal risks and restrictions (beyond those stated in the database licensing agreement), while using and commercializing externally acquired data. Those can substantially different when firms operating within the E.U. or the U.S. regime are considered.
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� The estimations are based on EC COM (93)-156, which defined the guidelines of the EC’s IMPACT programme, and on EADP’s estimations (2005). However, recent figures can be significantly higher due to the rapid growth of Internet databases, online business-to-business (B2B) directories and Internet data collections used in Internet advertising.


� In order to avoid unauthorized and illegitimate use of databases, technical means to restrict accessibility to the contents and advanced methods of data encryption are employed in CD-ROM and online databases. The Digital Millennium Copyright Act, accepted in the US in 1998, supports anti-circumvention regulations that prohibit copyright infringements of technically-protected information by hacking techniques (Samuelson, 1999). In spite of the possibilities of protecting databases by technical means, legislation plays a major role in protection of the content. 


� Different from patents, where inventors must apply to the Patent Office to protect their technologies, copyright protection is “automatically” granted to artistic and literary works, even when they are not formally registered.


� Sui generis (Latin) – Unique, specially tailored, one of its own.


� As Britain’s market share in the electronic data processing market is 28.5% of the total share of E.U. Member States, British database producers held a dominant voice relative to representatives from other Member States in the initial discussions of the Directive and in further hearings. To compare: Germany’s share of the market is 15.7%; Ireland’s share is 14.7%; Netherlands holds only 6.4% of the market (OECD, 2000).


� Notice that it creates more rights, and that to get rid of them will now be quite difficult, given the ratchet effect referred to earlier.


� The strong database industry in the U.S. was developed in the absence of such strong IPRs.


� Measurements of the optimal duration of IPR regimes are brought by Palmer (1986) and Towse (1997).


� Similar hybrid strategies can be applied to software products. Harison and Cowan (2004) model ‘mixed’ strategies that use freely distributed Open Source modules to foster purchase of complementary and proprietary features, services and technical support.


� Justice O’Connor explained Court’s decision in the body of the verdict: “Many compilations consist of nothing but raw data — i.e., wholly factual information not accompanied by any original written expression. On what basis may one claim a copyright in such a work? … The sine qua non of copyright is originality. To qualify for copyright protection, a work must be original to the author. Original, as the term is used in copyright, means only that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity.” (Section II-A).


� The implementation of the Database Directive was recommended by the EC’s IMPACT research programme.





